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TITLE: WhiteMountain Apache Tribe Trophy Elk Hunting Program

Higorically, huntingwasan important part of The White Mountain Apache
way of lifeand played an important rolein religious and ceremonial aspects of the
tribe. Theimportance of hunting continued after the White Mountain Apaches
wer e settled on the Fort Apache Indian Reservation.

On reservation hunting and fishing rights generally are exclusiveto the
Indian tribal membersfor whom the reservation was created but courts have held
that a tribe can also authorize and regulate non-member hunting and fishing on
land held in trugt by the United Statesfor Indians.

The White Mountain Apache Tribe hasturned reservation wildlife resour ces
into a sour ce of revenue by marketing the opportunity to hunt and fish on the
reservation. Thismarketing approach has attracted wealthy non-member hunters
and increased reservation tourism. The White M ountain Apache Tribe of east-
central Arizona managesitstrophy ek population on a sustainable basiswhile
charging nonrmember s hunters a significant feesto hunt elk on the reservation.

Congress, recognizing the obligation of the United States, and in responseto
the strong expression of Indian peoplefor saf-gover nment, passed the 1975, Indian
Self-determination and Education Act which encouragestribal sdf-governanceand
sdf-sufficiency. However, these federal policiesdid not preempt concurrent state
licensing and regulation.

Background



Over theyearsthe White Mountain Apache Tribe (WMAT) hasfought many
battlesto protect its sovereignty and maintain theright to manageit lands. The

White M ountain Apache homeland occupies approximately 1.6 million acresof land
ranging in elevation from 2,500 feet in the Sonoran desert to over 11,400 feet in
subalpine conifer forest in east-central Arizona. The White Mountain Apachesdo
not seethemselves as separ ate from Mother Earth, but fed they are onewith the
land. Apachestraditionally used hunting not for sport but to provide food and
clothing.

TheFort Apache Reservation was established by a series of executive orders
in 1871. TheWMAT elected to accept, and isorganized under, the Indian
Reorganization Act (IRA) of 1934. Major features of the IRA includethe
organization of formally congtituted and federally supported tribal governments
and an effort to develop reservation economies. Until themid 1970's, thetribe
allowed the application of Arizona’'s hunting regulationsto the reservation.

However, Arizona hasnot taken civil and criminal jurisdiction over thereservation
under the Public Law 83-280.

In 1973, stateregulated ek huntson the reservation wer e terminated by
tribal leaders. The WMAT maintained that they alone have “ the absolute, inherent,
retained sovereign right to use and enjoy thereservation, and its use by itsmembers
and all others’ (Congtitution of the White Mountain Apache Tribe). The WMAT
also felt they had theright to manage their natural resourceson thereservation
based on Congress confirmation of retained tribal power to regulate“internal

[affairs] and social relations’ (United Statesv. Kagama, 118 U.S. 375, 382 (1886).



Pursuant to that authority, the WMAT has adopted codesregulating hunting and
fishing in comprehensve detail. Becausetheterritorial component isan important
agpect of retained tribal sovereignty, the WMAT may condition a non-member’s
right to enter Indian lands, in compliance with tribal hunting and fishing codes.
Although the WMAT can not impose criminal sanctionson non-members, violations
of tribal ordinances ar e punishable by fines, confiscation of hunting gear (including
vehicles) and expulson or excluson from thereservation.

The conservation code further satesthe“Tribal Council, Tribal Court, and
such other Tribal entitlesasare designed by tribal law, shall have absolute, original,
and exclusive jurisdiction to regulate and adjudicate all matters pertaining to
wildlife found on the reservation, whether resdent or migratory, native or
introduced, an d all matters pertaining to the recreation resour ces of the
reservation.”

A long higtory of mutual distrust and lack of cooper ation between the state
and thetribe also promoted the WMAT to assert itsauthority to regulate hunting
on thereservation. Subsequent huntswer e managed by thetribe sWildlifeand
Outdoor Recreation Divison (WORD). The WORD was given the responsbility of
protecting, developing and managing the fish and wildlife resour ces occurring
within the boundaries of the reservation for the primary benefit of present and
future generations of the WMAT.

However, thisdid not stop the state from continuing to enfor ce Sate
regulations. Arizona Game and Fish Law Enforcement officerswould patrol all

major highways leaving the reservation and issue citations to non-member hunters



for illegal possession of gamekilled on thereservation. Thetribewasleft with no
other obtain than to purchase state permitsfor non-member hunters. Under protest

each year thetribetook alist of that year’s huntersalong with a check to purchase

permitsfor that season. Only then could hunterstransport harvested animals off
thereservation. The State of Arizona maintained that the authority and
respongbility for maintenance and management of the state'swildlife resour ces,
including those on reservation, are vested in the Arizona Game and Fish
Commission and Department by Arizona State L aw.

Intheearly 1980’ sthe WMAT (White Mountain Apache Tribev. Arizona
went to the Ninth Circuit Court to affirm itsright to regulate hunting on the
reservation. In White Mountain Apache Tribev. Arizonathe court held that the sate
of Arizona could enforceitsregulations againg non-memberson thereservation if
itsinterest in conservation outweighed thetribal and federal interest in exclusive
tribal jurisdiction. However, in 1984 the White Mountain Apache Tribeshared in
the Supreme Court victory of the Mescalero Apache Tribe. The Supreme Court
reasoned in Mescalero Apache Tribev. New Mexicothat tribal sovereignty, coupled
with afederal goal of promoting tribal sdf-deter mination, effectively preempted the
state of New Mexico from interfering with tribal affairsthrough enfor cement of
state regulations against non-member s on the reservation.

Thusthe sovereignty of tribesto manage fish and wildlife resourceson
reservationswasfirmly established and the WMAT began to fully assert its power

toregulate non-member hunting on their reservation.



Higtory of the Elk in the White Mountains

Prior to theintroduction of the Rocky Mountain Elk (Cervus elaphus nelsoni)
in Arizona, the native Merriam’sek (Cervus eaphus merriami ) occurred
throughout much of the southwest. Thisindigenous subspecies was thought to be
thelargest of all the ek subspecies. Theextirpation of Merriam’s ek isthought to
have occurred dueto over hunting and/or overgrazing by cattle and sheep. Thelast
Merriam’s elk may have been taken in 1898 near Mount Baldly on thereservation.
Tothecontrary, sometribal membersbeievethat the Merriam’sek was never
completdy extirpated and that they interbred with the Rocky Mountain ek to
producethe current trophy bull k.

The Arizona Game and Fish Department and the Elks Clubs of Arizona
began torestore ek to Arizona asearly as 1913, by introducing Rocky Mountain
Elk from Ydlowstone National Park. The ek quickly expanded their rangeand
soon occupied the northwester n and eastern portions of the reservation.

Arizona Game and Fish Department (AGFD) identified the entire Fort
Apache Indian reservation as hunting unit 25 in their sateregulations. AGFD
recor ds showedthat at least 3,150 norrmember permitswereissued from 1946-1960
and another 3500 per mitswereissued during 1961-1972. The AGFD issued these
permitsfor $150.00 each and required the per mittee to also have an additional
tribal license. Despitethe fact that the harvesting of ek took place on tribal lands,
thetribeto date has not received any of the revenues collected by the state.

Elk Management



In 1973 when the WORD took over the hunt they first reduced the number of
permitsissued from 700 to thirty and increases the permit from $150.00 to

$1,500.00. In theseearly yearsit wasdifficult for the WMAT to sdll a permit

because almost no one knew of the White Mountain Apache Tribe swildlife
resour ces and many questioned whether it even existed but the tribe perssted.

In 1976 Philip Stago (a member of the WMAT) became director of the
WORD. Under Stago'sdirection the hunts became fully guided and included
lodging and meals. In 1979 a second camp was opened and the number permits
wereincreased to 32 and now sold for $2,500.00. Asthe quality of the hunt
increased and thetribesreputation for producing large trophy ek grew so did the
demand for permits.

In the 1990's a third camp has been established on the west sde of the
reservation and the three campsnow serveatotal of 70 huntersannually.

The quality of atrophy ek hunting program isgenerally judged by its
production of record book animals. From 1977 to 1995, hunter s have taken ninety
bulls ek that wererecorded in ether Boone and Crockett or Safari Club record
book. In comparison, thisisapproximately the same number of record ek that
have been taken from the entire state of Montana since record keeping began in
1932. In addition since 1980 hunter s have enjoyed a 90 to 95 per cent successrate.

Today hunterstravel from all over theworld and pay $12,500.00 for an
opportunity to hunt one of these bulls on the reservation. Hunters have included
ceebritiesand international dignitaries such as. country western snger Goerge

Strait; professonal golfers, Greg Norman and Jack Nicholas; race car driver, Dale



Earnhart; and Prince Abdor ezza Pahlavi, of ParisFrance. In addition, awaiting
list of approximately 100 huntersis maintained. Becausethere arefew openings

and thewaiting period islong, the waiting list has been closed. Presently, the only
avenue availablefor a hunter isto book a hunt through a sealed bud auction. Four
permits are auctioned each year to the highest biddersand some have sold for as
high as $35,000.00

Themajority of theindividualsinvolved in planning and conducting the
hunts have always been tribal members. No more than two non-tribal members
have ever smultaneoudy been guides. Despite the emphasis on employing tribal
member s, the biggest complaint from tribal membersabout the trophy ek hunt is
thelack of opportunity for additional tribal membersto becomeinvolved in the
hunt.

To maintain the reputation of the hunt the WORD established a guide
training program in 1995. All new guides mug train under a current guide for two
year s beforethey can guide a hunter alone. The guide must also completetraining
in CPR, Firg aid, hunter safety, cusomer service and be able to score an ek using
the Boone and Crockett method. Support staff must also attend thesetraining
Sessions.

Asthetrophy dk hunting program thrived, the WORD developed an ek
management plan to promote and ensur e the continued existence of a healthy and
viable ek population. Thisplan isbased on habitat availability, biological needs,
and future congraints. Further thetribe managesthe ek on a biological basisto

maintain the overall productivity and quality of the herd. The ek management



plan isadaptive and will change in objectives and strategies as knowledge of the ek
population and habitat is honed.

Funding

TheWMAT hasa subgtantial interes, in continuing and further improving
the trophy ek hunt because the revenue generated by this program come from the
reservation itsdlf, and are used for essential tribal services. Fundsreceived by the
tribe from these hunts go into the tribes main oper ating account. Nonetheless, the
WMAT 4ill needs additional funding for qualified personnd, and policy directives
to generate fundsfrom other natural resources much asthey have with the trophy
ek hunt.

For most gatesthe primary support of all wildlife management programs
and activities come from sales of state hunting and fishing licenses. Moniesto
support wildlife management in the state of Arizona come solely from the Federal
Aid in Wildlife Restoration Act of 1937, also known as the Pitman-Robertson Act
and the Dingell-Johnson/Wallop-Breaux Act. Thislegidation providesfor a
manufactures excise tax on firearms, handguns, factory-made ammunition, certain
archery equipment and boat fuel. Money collected by the federal government is
allocated to the state wildlife agencies on a 3:1 matching grant basis, based on each
gsate'sland area and number of licensed hunters. Despite the fact that tribal lands
areincluded in the gate'sland areatribesare not digibleto receive a portion of
thesefunds. Native American groups proposed an amendment to the Act to allow
tribesto directly receive monies from thefederal program. However, organizations

such as thelnternational Association of Fish and Wildlife Agencies (IAFWA)



continue to lobby against any such changes. The | AFWA fed that the federal
government and not huntersand anglersareresponsblefor asssting tribes develop

natural resour ces.

Tribeswart and need thisaid because 53 million acresof Indian trust land in
the U.S. represent suitable habitat to support wildlife and fish resources. Further,
tribal programs contribute sgnificantly toward meeting national demandsfor
hunting, fishing, and outdoor recreation, accounting for millions of recreational use
daysannually.

Despite the success of this program thereis ill tenson between thetribe and
the State of Arizona. The WMAT fedsthat the stateiswilling to do everything
possibleto achieve their real goal which isthe management of all natural resources
(mainly water) on thereservation. Sixty percent of all cold water ssreamsin the
date of Arizona lie within the boundaries of thereservation. However, the WORD
triesto maintain cooper ative management efforts with sate and federal
management agencies, aswell asother off-reservation groups.

Concluson

The Supreme Court decison in Mescalero Apache Tribev. New Mexico was
unanimousin favor of preemption and stands as a satement asto which the court
may in the futurereview conflicts between tribal and state laws.

It isimportant that the WMAT and other tribes continueto assert ther
power to regulate non-member hunting on Indian lands. Because, developing
wildlifeand other natural resourceson Indian reservations can be successful and

the White Mountain Apache Trib€strophy ek hunt isa good example of this.



The Apachesrespect and admirethe ek and want to be part of a trophy
hunting program that bringsrespect and admiration to thetribe. In the past and
gill today sometribal membersfear and did not hunt the elk because they believeit
hasevil spiritual powers. However, the ek isvalued as a species and has meaning to

thetribethat goesbeyond the monetary return from the hunt.
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